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MEMORANDUM OF DEFENDANT BOARD OF EXAMINERS 
IN SUPPORT OF THE APPEAL BY CSA FROM AN 
ORDER OF THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK _ 

This memorandum is submitted by defendant Board of 
Examiners in support of the appeal by the Council of Supervisors 
and Administrators (CSA) from orders of the District Court for 
the Southern District of New York. 

Briefly, the appeal involves a dispute between the 
plaintiffs on the one hand, and the defendant Board of Examiners 
and the CSA as intervenor on the other hand, regarding the inter¬ 
pretation of Paragraph VIII of a Final Judgment dated July 12, 
1973 entered by Judge Mansfield in the Southern District. The 
plaintiffs contend that that paragraph abrogates the transfer 
provisions of the CSA agreement with the Board of Education. 

The defendant Board of Examiners, who negotiated the settlement 







with the plaintiffs, denies that contention. The matter was 
argued informally before Judge Mansfield who decided in favor 
of the plaintiffs. Judge Tyler heard re-argument and con¬ 
curred in Judge Mansfield's decision. We believe that 
Judge Mansfield was wrong in his original decision and that 
his error was perpetuated by Judge Tyler. We urge this Court 
to reverse the decision of the District Court. 

The transfer provision of the CSA agreement (Joint 
Appendix p. 46a) is nothing more than a simple expression of 
a seniority benefit of the type frequently contained in collect¬ 
ive bargaining agreements. The provision gives a preference, 
in making a transfer to other districts, to those supervisors 
with 5 or more years of service. 

The Board of Examiners' objections to Judge Mans¬ 
field's conclusions are set forth in its letter to Judge Tyler 
dated February 4, 1974, a copy of which is attached hereto. 

Also attached for the Court's consideration is the defendant 
Board of Examiners' letter to Judge Mansfield of November 26, 
1973- We will not burden the Court with a repetition of those 
arguments. However, we call this Appellate Court's attention 
to several matters which appear to have been lost in the con¬ 
sideration by Judge Mansfield and Judge Tyler. 

1. Both Judge Mansfield and Judge Tyler have 



asserted that continuation of the transfer provision during 
this interim period would, in the words of Judge Tyler "... 
perpetuate discrimination and seriously jeopardize the efficacy 
of previous orders of the Court." "his conclusion is wrong 
both as a matter of fact and of law. The transfer provision 
was in existence at the time of Judge Mansfield's original 
preliminary injunction order dated September 17, 1971. That 
order said not one word about the transfer provision. In 
fact that provision continued to be enforced up until the 
time Judge Mansfield issued his decision of December 27, 1973. 
Thus, for a period of over 3 years during which the "dis¬ 
criminatory" licensing system was enjoined, it was not felt 
necessary by the plaintiffs or the Court to suspend the opera¬ 
tion o:' the transfer provision of the agreement between the 
CSA and the Board of Education. Surely if the operation of 
the transfer provision effected such a discriminatory result, 
the plaintiffs would have sought an end to a procedure which 
they claim stems directly from the license system. The fact 
that no such relief was sought is a clear indication that no 
one believed the transfer provision operated in a discrimina¬ 
tory manner. 

The plaintiffs should not be permitted to create such 
a concept of discrimination because the word "contract"was 
used in the drafting of paragraph VIII. This is particularly 



true since the plaintiffs readily admit that the transfer 
provision was never discussed during the negotiation of that 
paragraph in the settlement agreement. 

2. Both Judge Mansfield and Judge Tyler seem to be 
under t le impression that some law will be violated if the 
transfer provision is permitted to continue. This is clearly 
erroneous. The transfer provision was not challenged at the 
outset of this case and is clearly permitted under Section 
2000e - 2 (h) of Title VIT (H? U.S.C.). That section clearly 

k 

permits an employer to provide "different . . .privileges of 
employment pursuant to a bona fide seniority . . . system . . ." 
Even the language upon which Judge Mansfield relied is no longer 
applicable since the CSA contract has been changed. The 
current agreement no longer refers to "appointment in license" 
which was an euphemism for service in a position calling for 
a license. The current agreement eliminates any reference to 
licenses and makes it clear that transfer rights depend upon 
length of service, which is clearly the case in thousands of 
other collective bargaining agreements that have not been 
found to discriminate against anybody. 

3. Both District Courts were under the impression 
that no "actings" would qualify for rights under the transfer 
provision. This is clearly erroneous. Chance and Mercado 
themselves will qualify in 1975, and we are advised that 
others are now eligible. 

-U- 




For the reasons set forth in this memorandum and 
the attached documents, we urge this Court to reverse the 
decision of the District Court and to find that the transfer 
provision of the coliective bargaining agreement between the 
CSA and the Board of Education continues to be valid and 
binding. 

Respectfully submitted, 

KAYE, SCHOLER, FIERMAN, HAYS & HANDLER 

BY :_ ' ' -- - 

-'S.Z. Cohen 

Attorneys for defendant Board of Examiner 
425 Park Avenue 
New York, New York 10022 
(212) 759-8400 
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The Honorable 
United States 
United States 
loley Square 
New York, New 


Walter R. Mansfield 
Court of Appeals 
Courthouse 

York 10007 


» 


Re: Chance et al v. Board of Examiners et al. 
Dear Judge Mansfield: 


At our conference on November 16, 1973, various 
arguments were made concerning the interpretation of the 

• language of the Final Judgment in connection with the appli¬ 
cability of the transfer provisions of the agreement between 
the Board of Education and CSA. I understand that the addi¬ 
tional submissions by Mrs. DuBois and Mr. Bernikow will deal 
further with that subject. Accordingly, in this letter I would 
like to focus your attention on the intentions of the parties 

• in agreeing to the settlement. 


•Negotiations .looking toward 
pute took place over a period of almo 
entire period the subject matter of t 
agreement was never mentioned. We we 
with the question of transfers within 
was directed toward the development o 
would permit Community School Boards 
of those who had not been licensed on 
who were licensed. Our Intention was 
should not give its holder a preferen 
ment, or priority over those who did 


a settlement this dic- 
st 9 months, raring this 
rar.sfers under the CSA 
re not purporting to deal 
the system. Our discussion 
f an interim system which 
to make initial appointments 
an equal basis with those 
that the license qua license 
ce in such initial appoir.t- 
not hold such a license. 


The early drafts of the stipulation contained the wor 
"Nothing in this Judgment or in any law, regulation or by-law 
shall be deemed to require that vacancies be filled by license 
personnel." The word "contract" was added late in the discuss 
when it was pointed out in a general way that there might also 


ds 


ions 

be 
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1973- 


some language in the CS/ 1 agreement which would condition the 
appointments under discussion on the holding of a license. We 
agreed that this would he contrary to our inten‘ Lon. 

As the Board of Examiners' chief spokesmen in negotia¬ 
tions, I was not aware of the existence of the transfer ug.ee- 
nont until this current controversy arose. It certainly was not 
raised by plaintiffs. iJor did plaintiffs ever assert that tne 
Board of Education could not continue to recognize contractual 
provisions which condition benefits on length of service. I 
assume that there are many features of that agreement which 
condition benefits on service. There was never any suggestion 
that such benefits must be withheld because a license was a 
past prerequisite to accumulation of such service. 

My understanding of our stipulation (and subsequent 
Judgment) is that unlicensed personnel were to ha/e the same 
chance at new job opportunities as licensed personnel. We never 
purported to prescribe or limit the manner in which supervisory 
personnel are moved around within the system after receiving an 
initial appointment. 

In my view, transfers are dependent on seniority and not 
on the holding of a license. Accordingly, recognition of the 
transfer agreement is not proscribed by the Final Judgment. 

Indeed, it was plaintiffs who vigorously insisted on incorporating 
Circular 30 and its supplement by reference. That Circular clear¬ 
ly includes continued recognition of the transfer agreement. 


' c* *■* *,/ t" »*» n 1 v/ 

J V *. U ijf 


you: 


SZC:cv 


S.Z. Cohen 


BY HAND 


cc: Elizabeth B. DuBois, Esq. 

Leonard Bernikow, Esq. 

Harold Siegel, Esq. (Secretary of The Board of Education) 

bcc: Dr. Murray Rockowitz 
Howard Jacobson, Esq. 
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Honorable Harold R. Tyler, Jr. 
United States District Court 
Southern District of New York 
United States Courthouse 
Foley Square 

New York, New York 10007 


Re: Chance et al v. Board of Examiners 
et al. , 70 Civ *41*11 _ 


Dear Judge Tyler: 


Pursuant to the Court's instructions of January 21, 
197*4, this letter is submitted on behalf of the Board of Exam¬ 
iners in support of CSA's motion for reconsideration of Judge 
Mansfield's opinion and order of December 27, 1973. The posi¬ 
tion of the Board of Examiners has been set forth in my letter 
of November 26, 1973 and affidavit dated January 21, 197*4. How¬ 
ever, several additional observations are in order, viz.: 

1. Judge Mansfield made a serious error of fact and 
law when he said at page 8: 

". . .we are satisfied that (the orders) 
prohibit the Board from entering into any 
contract which would have the effect of pre¬ 
ferring licensed personnel, whether or not 
previously appointed to supervisory positions, 
over unlicensed personnel who are otherwise 
qualified under the terms of the Orders for 
appointment to fill a vacancy. To hold other¬ 
wise would be to sanction the very discrimina¬ 
tion against which the Orders are directed." 


First he was wrong in asserting that "licensed" 
personnel are preferred. The preference is based on seniority 
and not on the license. Furthermore, he was incorrectly ad¬ 
vised by plaintiffs that there are no "actings" who would be 
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Honorable Harold R. Tyler, Jr. -2- February ^, 1974 


eligible. Had Mrs. Timson not retired, she would have been 
eligible. See Board of Education v. Nyqulst, 31 N.Y. 2d, 

468, 1973. I am advised that there are other "actings" who 
are now eligible and that beginning this month their numbers 
will start to mount significantly. (Chance and Mercado them¬ 
selves will be eligible in 1975 •) 

Second, there is no legal impediment to giving a 
preference based on a bona fide seniority system. Section 
2000e - 2 (h) of Title VII (42 U.S.C.) provides as follows: 

"(h) Notwithstanding any other provision of 
this subchapter, it shall not be an unlawful 
employment practice for an employer to apply 
different standards of compensation, or dif¬ 
ferent terms, conditions, or privileges of 
employment pursuant to a bona fide seniority 
or merit system ..." 


The transfer provisions of the CSA agreement provide 
u'h a "privilege" "pursuant to a bona fide seniority . . . 
ystem." Judge Mansfield's original order of July 14, 1971 
.nd subsequent order of September 17> 1971, recognized that 
‘hese transfer provisions violated no Constitutional prin¬ 
ciple since they said not one word about the subject. Nor 
did plaintiffs seek to enjoin the operation of these pro¬ 
visions. During the entire time that the preliminary in¬ 
junction was in effect, the transfer provisions were being 
nforced without a murmur from plaintiffs, despite the in¬ 
unction's clear prohibition against a preference based on 
the holding of a license. 

2. Judge Mansfield made a serious error in finding 
bat Circular 30 was not Incorporated by reference in the order. 
How could he, on the one hand, find that the word "contract" 
meant with specificity to prohibit the application of the CSA 
transfer provisions, and, on the other hand, ignore a specific 
written provision expressly incorporating the transfer pro¬ 
visions in Circular 30 (i.e., see supplement to Circular 30)? 
Judge Mansfield spoke approvingly of Circular 30 in 2 prior 
opinions; the order he signed is shot through with refer¬ 
ences to it. It is adopted as the basis for qualifying "actings 
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Honorable Harold R. Tyler, Jr. -3- February 4, 1974. 


and yet he concludes It was not Incorporated by reference and 
the supplement was therefore Inoperative. This conclusion 
clearly ignores the facts and controlling principles of law. 

3. At page 8 of his opinion of December 27, Judge 
Mansfield paraphrases plaintiffs’ position as being that these 
matters ". . . wer° discussed by the parties in negotiating the 
terms of the orders. . ." Plaintiffs, however, in their letter 
to Judge Mansfield of November 27, expressly concede that 

, .we aid not discuss the union transfer provisions specifically 
. . ." They go on to argue that they knew about it and I should 
have known about it. To invalidate a long-standing provision of 
a collective bargaining agreement on the basis of plaintiffs' 
"hocus-pocus" while simultaneously ignoring a precise statement 
that Circular 30 incorporates the transfer provisions (which 
in fact have been honored under the preliminary injunction) 
demonstrates a clear misunderstanding of the facts. 

4. Finally, Judge Mansfield was apparently impressed 
by what he calls a reversal of position by counsel for Board of 
Examiners. This alleged reversal he finds in comparing Mr. 
Jacobson's letter of October 22, 1973 with my letter of November 
?6, 1973. This question was not raised at the November 16th 
conference and in fact there is no inconsistency between the 
letters. While I was ill I spoke to Mrs. DuBois on the tele¬ 
phone and confirmed my /lew that the license ( qua license) 

was not supposed to give one person a priority over another. 

1 had no knowledge or understanding at that time about the 
seniority characteristics of the transfer provisions, had never 
seen the CSA agreement, and was not purporting to give an 
opinion on that point. Mr. Jacobson's letter, pursuant to 
my instructions, was very limited. It conceded that the word 
"contract" includes a collective bargaining agreement but it 
does not say one word about the transfer provisions. 


If the transfer provisions operate discriminatorily 
why weren't they enjoined by the initial injunction? Why, 
after 3 1/2 years should a negotiated settlement be distorted 
to give a broader remedy than that plaintiffs had if no settle¬ 
ment had been reached? No reason indeed! 

Plaintiffs argue that Judge Mansfield's opinion 
should not lightly be set aside. We agree. However, a collective 
bargaining agreement should not lightly be set aside either, par¬ 
ticularly in a context where a party to the agreement was not 
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prop- rly heal’d. J dge Mansfield did not have 1 he benefit of 
:iei rguner.t icc< ’dingly he did not i • suf- 

f: j at. understanding of the facts and the rign; ficance of 

: 1 ilntiffs. His d , if not modi¬ 

fy will .use serious disruption in the sc o i system. Based 
u )on he more extensive factual and legal pre-sen at ion made to 
. t, it is cl or that, the transfer pr. v':. , ons of the CSA 
• abrogated by the stipulatiox 
r . the consent order entered thereunder. 


Respectful . y s.- emitted , 


SZC:cv 


• < e-o 
3.7. Cohen 


Elisabeth DuPois, Esq. 
Leonard Bernikow, Esq. 
jeonard Creenwald, Esq 
Prof. George Cooper 
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